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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF MICHIGAN 
SOUTHERN DIVISION 
UNITED STATES OF AMERICA, 
Plaintiff, No. 1:20-cr-183 


VS. Hon. Robert J. Jonker 
United States District Judge 


ADAM DEAN FOX, and 
BARRY GORDON CROFT JR., 


Defendants. 
/ 


GOVERNMENT'S RESPONSE TO DEFENDANTS’ 
MOTIONS IN LIMINE NOS. 662, 665, AND 667 


The defendants have filed three motions seeking the admission of evidence 
this Court has already ruled inadmissible. There has been no change of facts or law 
that would justify revisiting the previous rulings. 

1. Generally 

Under the “law of the case” doctrine, “a decision on an issue at one stage of a 
case should be given effect in later stages of the same case.” United States v. Perez, 
178 F.3d 1297 (6th Cir. 1999) (quoting United States v. Todd, 920 F.2d 399, 403 (6th 
Cir. 1990)); see also United States v. Moored, 38 F.3d 1419, 1421 (6th Cir. 1994). 
The doctrine applies to “a court’s own decisions” but is not a “rigid rule”; instead, it 
is a “discretionary tool that courts use to promote efficiency.” United States v. 


Cunningham, 679 F.3d 355, 376-77 (6th Cir. 2012) (citations omitted). 
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Thus, while a court is not precluded from revisiting a prior ruling, ordinarily 
it should not do so, and defendants have given no reason for the Court to depart 
from the ordinary rule here. See, e.g., United States v. Allen, No. 3:12-CR-90-TAV- 
HBG, 2014 WL 3368605, at *4 (E.D. Tenn. July 9, 2014) (denying motions filed by 
defendants where court had denied prior motions seeking the same relief, and “no 
new arguments or case law had been raised[,]” stating, the “previous rulings on 
these issues have become the law of the case and defendants have raised no 
extraordinary circumstances which would warrant revisiting them”) (citing Todd, 
920 F.2d at 403). 


2. Motion to Modify Court’s Pretrial Order Re: Exeintel 


In the defendants’ first motion, they argue they should be permitted to 
introduce evidence that FBI Special Agent Jayson Chambers was associated with 
“Exeintel,” a nascent security consulting firm. (R. 662: Motion in Limine to Modify 
Court's Pretrial Order Re: Exeintel.) The defendants again advance the conspiracy 
theory that SA Chambers manufactured the entire case against them in order to 
profit from Exeintel predicting it. (R. 664: Def’s Br., PageID.8374.) 

The defendants made the same argument in 2021, after the government 
moved to preclude such claims under Fed. R. Evid. 4038. (R. 388: Def’s Joint 
Response to Motion to Exclude Evidence, Pagel D.2644; R. 369: Gov’t Motion in 
Limine, PageID.2430.) This Court ruled the Exeintel evidence had “nothing to do 
with what’s at issue in this case,” and found “no indication ... that Chambers [was] 


trying to leverage his existing role as an FBI agent, or the resources of the FBI more 
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broadly, in any way.” (R. 439: Order, PageID.3020.) The Court determined “the 
relevance of these materials and the subject matter they pertain to is minimal, if 
any. The potential prejudice of delay and distraction substantially outweighs 
whatever evidentiary value it might have.” (Id.) 

The defendants suggest they are not recycling the same motion because it 
was “revealed” for the first time at trial that “SA Chambers was the primary agent 
who controlled the entire direction of the investigation in this matter, including the 
creating and monitoring the daily activities and communications of CHS Dan.” 
(PageID.8372.) But the defendants were calling SA Chambers the “lead case agent” 
and “handler for CHS Dan,” in their December 2021 version of the same pleading. 
(R. 388: Defs Response, PageID.2644, 2653.) In fact, the defendants first advanced 
this conspiracy theory in August, 2021. (R. 315: Defs’ Jt Supplement to Motions to 
Compel, PageID.1864; R. 316: Defs’ Second Jt Supplement, PageID.1881-82.) At a 
hearing in September 2021, the Court noted the allegations were based on a 
“BuzzFeed article and very little else,” and that the parties’ briefing appeared to be 
“aimed at the press” more than the factfinder. (R. 338: Hrg Tr., PageID.2079.) 
Nothing has changed with regard to this subject since long before the Court’s 


February 2022 ruling. 
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3. Motions to Allow Inadmissible Hearsay 


The defendants’ second and third motions also ask this Court to revisit 
earlier rulings without a credible demonstration of changed circumstances. (R. 665: 
Motion in Limine to Allow Admission of CHS Dan's Text Messages to SA Chambers; 
R. 667: Motion in Limine to Allow CHS Dan's Out-of-Court Statements.) 

The defendants again cite United States v. Branham, 97 F.3d 835 (6th Cir. 
1996) and United States v. Reed, 167 F.3d 984 (6th Cir. 1999) for the proposition 
that anything CHS Dan said to SA Chambers, or to the defendants themselves, 
during the existence of the source/handler relationship is admissible under Fed. R. 
Evid. 801(d)(2)(D). (R. 666: Defs Br., PageID.8387.) 

This Court comprehensively analyzed and rejected the same arguments in 
February 2022. (R. 439: Order, PageID.3012-13.) The Court cautioned against any 
expansion of Branham, which it noted was contrary to substantial authority that 
informants are “basically independent contractors” whose statements are “not 
ordinarily treated as party admissions of the party they serve.” (Id. at 3013.) It 
stated, 

The Court believes the best reading of Branham and Reed is that Rule 

801(d)(2)(D) covers only those situations where an informant’s words 

and actions are directly and expressly authorized by a government 

agent. Thus, where the informant’s statement merely regurgitates 

words that were fed by a government agent, then (provided the offering 

party can establish relevance) the statement might be admissible. 
(Id.) (emphasis added). 


The Court concluded it was bound by Branham to treat SA Chambers’ own 


statements as the government’s party admissions, but that CHS Dan’s statements 
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99 66. 


fell outside that rule unless they were “scripted words” “regurgitated” by Dan at 
Chambers’ direction. (R. 439: Order, PageID.3009-10, 3013-14.) “The Court 
conclude[d] that except for a narrow category of statements where the CHSs acted 
as a ‘mere conduit’ for the words of the government agents, the statements from the 
CHSs are inadmissible hearsay.” (Id. at 3011.) 

The defendants rely on elision to conjure a different conclusion. Quoting the 
second half of a sentence in the Court’s order, they say, “This Court authorized a 
pre-trial order limiting the use of CHS statements to those that were ‘directly 
authorized and closely supervised by government agents.” (R. 666: Def’s Br., 
PagelD.8387.) What the Court actually said was, “Scripted words such as these, 
which are directly authorized and closely supervised by government agents fairly 
fall within the party-opponent exception.” (R. 439: Order, PageID.3014.) By this 
device, the defendants skirt the inconvenient fact that “authorized” and 
“supervised” modify the CHS’s statements, not the handler/source relationship. 

The defendants argue, “CHS Dan’s communications with Adam Fox were 
directly authorized and monitored every day by SA Chambers. As a result, CHS 
Dan’s text messages and statements to Adam Fox were, in fact, directly authorized 
and closely supervised by government agents.” (R. 668: Def’s Br., PageID.8513-14.) 
The defendants repeatedly make this conclusory assertion (e.g., “SA Chambers was 
involved in every aspect of CHS Dan’s activities,” and, “CHS Dan did not have 
independent authority to act apart from SA Chambers.” (R. 666: Def’s Br., 


PagelD.8385-86), Id., PageID.8386)), but never support it with a record cite or other 


Case 1:20-cr-00183-RJJ ECF No. 672, PagelD.8552 Filed 07/15/22 Page 6 of 7 


evidence.! Even assuming SA Chambers monitored CHS Dan’s communications 
regularly, reading another’s statements after the fact does not make them the 
reader’s own vicarious admissions. 

The defendants also try to present these motions as new, by noting, “A 
complete record of these messages had not been provided prior to the Jencks and 
were not available to counsel for the defendants at the time of filing the motion in 
December.” (R. 666: Def’s Br., PageID.8385; R. 668: Def’s. Br., PageID.8510.) The 
defendants do not attempt to explain why that would affect the analysis. 

With regard to CHS Dan’s statements to the defendants, the Court previously 
observed “Few, if any such [scripted, directly authorized] statements appear on the 
defendants’ chart so far.” (R. 439: Order, PageID.3014.) No scripted, directly 
authorized statements appear in the defendants’ exhibits this time either. (R. 668-1 
through 668-6, PageID.8516-8536.) 

As to CHS Dan’s statements to SA Chambers, the defendants’ theory of 
admissibility is simply illogical. SA Chambers obviously did not script or pre- 
authorize the things CHS Dan said to him, and the notion that the CHS could be a 
“mere conduit” back to Chambers himself is nonsensical. In any event, the Court 
noted in February that even non-hearsay must be relevant. (R. 439: Order, 


PageID.3013.) Whatever CHS Dan said to Chambers could not have induced the 


1 Fox also declined the opportunity to cross-examine SA Chambers at trial, where 
he might have inquired on the subject. 
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defendants to do anything, because it is undisputed that the defendants never 
heard it. 
CONCLUSION 
The defendants have re-filed three motions in limine that this Court already 
resolved. They have proffered no new evidence regarding Exeintel that would affect 
the balancing test under Rule 403. The Court’s hearsay ruling also remains 
straightforward: statements made by a federal agent may be considered admissions 
of a party opponent, but that agency rationale will only be extended to a CHS where 
the agent explicitly told him what to say and the CHS regurgitated the agent’s 
words. The defendants have identified no changes in the facts or the law that would 
merit reconsidering the Court’s earlier decisions. 
WHEREFORE, the government requests that the Court deny the defendants’ 

Motions in Limine. (R. 662, 665, 667.) 

Respectfully submitted, 

ANDREW BYERLY BIRGE 

Attorney for the United States, 

Acting under Authority Conferred by 

28 U.S.C. § 515 
Dated: July 15, 2022 /s/ Nils R. Kessler 

NILS R. KESSLER 

CHRISTOPHER M. O’CONNOR 

Assistant United States Attorneys 

P.O. Box 208 

Grand Rapids, MI 49501-2404 


(616) 456-2404 
nils.kessler@usdoj.govu 


